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hat is the future of self-government in 

America? Will we continue to be the world’s 

greatest self-governing people, a land of  liberty 

and of the prosperity that flows from freedom?

O r will we, like so many others, allow ourselves to be 

ruled by a small band of elitists who pretend to be wiser 

than the rest of us and force their policies upon us?

O ur American institutions and culture are being un-

dermined today by judicial supremacists. They are carrying 

out a revolution in our system of government, and most 

Americans don’t realize it because it has happened stealthily 

and sporadically over the last fifty years.  Activist judges 

have been legislating a liberal agenda that opposes religious 

values, conventional morality, the Constitution, and even 

the right of American citizens to govern ourselves.

A supremacist is one who believes in or advocates the 

supremacy of a particular group. The threat to America 
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comes precisely from those who believe in and advocate 

the supremacy of one particular group— judges— over the 

lawful wishes of the people.

Textbooks still say that we have three balanced branches 

of government— but textbooks are badly behind the times 

because one branch has assumed authority over the other 

two. Today, we are suffering from the oppressive rule of 

judicial supremacists who have replaced the rule of law 

with the rule of judges.

We respect the proper role of judges. We need judges, 

and we need a properly functioning judicial branch. We 

need judges for the same reason that baseball needs um-

pires. Someone has to call the balls and strikes and resolve 

close plays. But umpires are never allowed to change the 

rules of the game. We would not tolerate an umpire who 

called a batter out after two strikes. As Chief Justice John 

G. Roberts Jr. said in his confi rmation hearings, “ I  will 

remember that it’s my job to call balls and strikes and not 

to pitch or bat.”

The assault by the judicial supremacists against the 

Constitution and the rule of law is the most serious issue 

facing our political system today. I f unchecked, judicial 

supremacy will continue to grow like a cancer and destroy 

our republic.  

This book describes what judges have done to our na-

tion and explains how the Constitution contains all the tools 

needed to rescue America from the tyranny of judges.
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he united states constitution did not create 

judicial supremacy or consign us to be ruled by a 

judicial oligarchy. On the contrary, the Constitution

separated the vast powers of the federal government into 

three branches—legislative, executive, and judicial—with 

an ingenious system of checks and balances so that each 

branch can serve as a continuing check on the others. We 

call this the separation of powers, and our state governments 

are also modeled on the same design. James Madison wrote 

in Federalist  that this system is the best way to achieve 

the twin goals of liberty and justice. By “so contriving the 

interior structure of the government,” Madison wrote, “its 

several constituent parts may, by their mutual relations, be 

the means of keeping each other in their proper places.” 

But Congress, the legal establishment, and the Ameri-

can people have all failed in their duty to keep the judiciary 

in its proper place. 
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The uniq ue and brilliant design of our Constitution 

—the system of checks and balances, with each branch 

checking the power of the other two branches—has been 

replaced by the I mperial Judiciary. Judicial supremacists 

have grabbed unconstitutional powers for the courts, and 

Congress has failed to restrain their power grab. 

Our Constitution’s Framers designed the judicial branch 

to be the least powerful of the three branches. Alexander 

H amilton wrote in Federalist    that the judiciary “will 

always be the least dangerous” branch of government be-

cause it has the least capacity to “annoy or injure” our con-

stitutional rights. H is prediction was correct for a century 

and a half, but today the judiciary annoys and injures our 

constitutional rights to a shocking extent.

The U .S. Constitution vests “all” legislative powers 

in the Congress. That means no legislative powers are 

granted to the courts. Y et, over the past fifty years, judges 

have become increasingly activist—legislating from the 

bench, and writing their own policies and attitudes into 

the law. I n the latter half of the twentieth century, some of 

our most far-reaching social, economic and political deci-

sions have been made by judges rather than by our elected 

representatives. 

Judicial supremacists have:

 censored the P ledge of Allegiance in public schools

 removed the Ten Commandments from public 

schools, buildings, and parks

 changed the definition of marriage 
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banned the acknowledgment of G od in public 

schools, at graduations, and at football games

imposed taxes and spending of taxpayers’ money

rewritten laws of criminal procedures 

dismantled laws that protect internal security

imposed the social experimentation called forced 

school busing

upheld racial preferences and q uotas in hiring and 

college admissions

outlawed term limits for Members of Congress

rewritten laws on the conduct of elections

banned the Boy Scouts from public property

Judicial supremacists have in ven ted so - called rig hts such as: 

the right to abortion

the right to same-sex marriage licenses

the right to show and publish pornography, even 

with taxpayers’ money

the right of illegal aliens to receive taxpayer-paid 

benefits 

Judicial supremacists have arb itrarily  o verturn ed law s 

ado pted b y  majo rities in  statew ide ref eren da in : 

Ariz ona

Arkansas

California

Colorado

N ebraska

Washington State
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Judicial supremacists have set themselves up as a super-

ex ecutive an d g rab b ed autho rity  to  micro man ag e: 

schools

prisons

hiring standards

legislative reapportionment

the p r op er  r ol es

Social, economic, and political policies should be made by 

our elected representatives, not by judges. The American 

people should not allow judges to usurp the constitutional 

role of legislators. Judges have assumed authorities and 

responsibilities that the Constitution never gave them, and 

they are doing great harm—to our society, our culture, our 

institutions, our schoolchildren, and our right of self-gov-

ernment. We must not permit a judicial oligarchy to rule 

unchallenged. 

We need trial judges to resolve disputes based on ap-

plicable law. We want decisions reviewed by appellate courts 

to ascertain that the law was properly applied. But we do 

not want judges making new law, setting policies, usurping 

the authority of other branches of government, or imposing 

their own social and political views on our people. We do not 

want judges rewriting the Constitution under the pretense 

that they are interpreting it. Article V  of the Constitution 

provides a procedure for amending it, and the judiciary has 

no part in that process.

I t is not fashionable to q uestion the authority of the 

courts. N ot recogniz ing something as wrong for several 
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generations gives it a superficial appearance of being right 

and allows a noisy clamor to rise in its defense. Those 

who have profited by the expansion of judicial power have 

erected formidable barriers against change—and even 

against criticism.

Our country’s future depends on a courageous inq uiry 

into the constitutional errors that have allowed a judicial 

oligarchy to rule over us. This book will help the American 

people replace longstanding assumptions and fallacies with 

the truth. This book offers simple facts, plain reasons, and 

common sense. 

We repeatedly hear the maxim, “We are a nation of 

laws, not of men.” Our Constitution specifically defines 

itself—not the opinions of judges—as “the supreme law of 

the land.” But political judges have turned us into a govern-

ment of men, not of laws. Judicial grabs for power have been 

escalating for a half century and there is no end in sight.

One of the “usurpations” that caused Americans to 

declare our independence in  was royal rulers’ “declar-

ing themselves invested with P ower to legislate for us in 

all cases whatsoever.” The signers of the D eclaration of 

I ndependence knew that the essence of freedom is the 

right to be a self-governing people, to have laws made by 

representatives whom the voters elect, because government 

can justly exercise only such powers as are based on “the 

consent of the governed.” 

I f we are to remain a free and independent nation, we 

must reject judicial “usurpations,” that is, the pretense of 

judicial supremacists that they are “invested with P ower to 

legislate for us in all cases.”
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a l iving  and evol ving  constitution?

The judicial supremacists refuse to be bound by the words 

and the original understanding of the U nited States Con-

stitution. I nstead, they espouse the theory that the Consti-

tution is a “living” document which can change according 

to judicially directed “evolution.” “L iving” and “evolution” 

(or “evolving”) are code words used by judicial supremacists 

to express their conceit that they can substitute meanings 

that were never present in the Constitution or our statutes. 

Activist judges simply ignore the Constitution’s plain lan-

guage and original meaning.

 The late Supreme Court Justice William J. Brennan 

was a leading advocate of these supremacist ideas. I n a 

speech he delivered on N ovember , , he argued for 

“the evolution of constitutional doctrine” and for law itself 

“to rethink its role.” Brennan said that in previous eras “the 

function of law was to formaliz e and preserve (accumulated) 

wisdom,” but “over the past  years L aw has come alive 

as a living process responsive to changing human needs.” 

H e bragged that “evolution of constitutional law has been, 

in fact, a moving consensus,” and that “our constitutional 

guarantees and the Bill of R ights are tissue paper bastions 

if they fail to transcend the printed page.”

L isten to the arrogance of Brennan’s proclamation of 

judicial supremacy: “The Supreme Court has been, and is, 

called upon to solve many of the most fundamental issues 

confronting our democracy, including many upon which our 

society, consciously or unconsciously, is most deeply divided, 
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and that arouse the deepest emotions. Their resolution, one 

way or the other, often rewrites our future history.” 

That is the mindset of liberal elitist judges, who have 

convinced themselves that they  should rule over Americans 

of lesser status. The Constitution does not give judges 

any authority to evolve or transcend its language. N obody 

“called upon” nine life-tenured, unelected, unaccountable 

justices to solve the fundamental issues confronting us and 

to dictate our “future history.” We must call up on our elected 

representatives to reject these unconstitutional notions.

Another famous liberal Supreme Court activist, the late 

Justice William O. D ouglas, called the D ue P rocess Clause 

in the U .S. Constitution “the wildcard to be put to such use 

as the judges choose.” In light of D ouglas’s controversial L as 

V egas gambling connections, his metaphor was apt. 

The D ue P rocess Clause is included in both the Fifth 

and Fourteenth Amendments: no person shall be deprived 

of “life, liberty, or property, without due process of law.” 

That language, which applies, respectively, to the federal 

government and the states, was clearly intended to ensure 

that lawful procedures are used by our government. For 

example, the clause means that accused criminals are en-

titled to their day in court. The clause was never intended 

to determine what should or should not be a crime.

The judicial supremacists have used this clause as a 

wildcard by expanding “due process” to include sub stantiv e 

rights. I t was used most famously in D red S cott v . S anford 

()  to expand the rights of slaveowners and in Roe v . W ade 

()  to declare a right to abortion. There is no authority 
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in the Constitution for this creative use of the term “due 

process.”

U nder “substantive due process,” the judicial suprema-

cists assert that the federal courts have the discretion to 

create new substantive rights not mentioned in the Con-

stitution and to decide what substantive rights should be 

protected and how extensive that protection should be. 

Substantive due process has become the fundamental legal 

theory upon which the judicial activists depend for decisions 

that have no basis in the Constitution, and it has been cited 

in more than one hundred Supreme Court decisions since 

Roe v . W ade in .

The attitude of activist justices that they can treat the 

Constitution like “tissue paper,” which they can change by 

playing a “wildcard,” is totally contrary to the intent of the 

Constitution and must not be tolerated. The trouble with 

some judges is that once they are appointed to the federal 

judiciary, they seem to think they have been anointed to rule 

over the rest of us. They pretend they are interp reting the 

Constitution when in fact they are just writing their own 

opinions into the law. They selectively choose language to 

reach preordained conclusions without concern for fidelity 

to the text, a practice that H arvard law professor L aurence 

Tribe calls the “free-form” approach.

Americans do not want to live under an I mperial Judi-

ciary. We still adhere to the Constitution, the separation of 

powers into three branches of government, and the rule of 

law—and we expect judges to abide by them, too.

The concept of a “living” and “evolving” Constitution 

has taken root in the political arena. When Al G ore was 
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asked during his  campaign what kind of judges he 

would appoint, he replied, “I  would look for justices of the 

Supreme Court who understand that our Constitution is 

a living and breathing document, that it was intended by 

our founders to be interpreted in the light of the constantly 

evolving experience of the American people.”

This heresy has spread throughout the judicial system. 

The Massachusetts high court, which mandated the grant-

ing of same-sex marriage licenses in G oodridge v . D ep art-

m ent of P ub lic  H ealth () , ruled that “civil marriage is 

an evolving paradigm.” The word “evolving” was used to 

suggest that there are no enduring standards and that con-

stitutions can be rewritten by power-grabbing judges. The 

word “paradigm” was used to suggest that the traditional 

worldview about marriage is temporary and has no rational 

basis.  Y ou know that judges are engaging in activism when 

they use such code words as “evolving” and “paradigm.”

The word “originalist” has come into our national 

vocabulary to describe judges who base their decisions on 

the Constitution as written and not on the pretense that 

the Constitution is evolving. Originalism is not a new 

idea. As explained by Justice Antonin Scalia in a speech 

at V anderbilt U niversity on March , , “Originalism 

was the dominant philosophy until fi fty years ago. . . . The 

Constitution is not a living organism.” 

Thomas Jefferson was really advocating originalism 

when he wrote: “On every q uestion of construction, [we 

should]  carry ourselves back to the time when the Consti-

tution was adopted; recollect the spirit manifested in the 

debates; and instead of trying [ to fi nd]  what meaning may 



t h e  s u p r e m a c i s t s

be sq ueez ed out of the text, or invented against it, conform 

to the probable one in which it was passed.” 

Chief Justice John Marshall, expressing the same point 

of view, wrote in M arb ury  v . M adison that the Constitution 

has “committed to writing” the limits on the powers of the 

governmental departments, so that those “limits may not 

be mistaken or forgotten.” To disregard its limits, Marshall 

wrote, is to “reduce . . . to nothing what we have deemed the 

greatest improvement on political institutions—a written 

constitution.”  

As Justice Scalia told the V anderbilt students, “Most 

people think the battle is conservative versus liberals when 

it’s actually originalists versus living constitutionalists.” 

new  judg es can’t sol ve sup r em acy  p r ob l em s

The federal courts today are precariously balanced between 

activists who support a radical agenda and constitutionalists 

who adhere to the Constitution. I t is important to elect a 

P resident who will appoint only constitutionalist judges—

but that alone will not solve the problem because too many 

judicial supremacists have life tenure, and too many judges 

become supremacists after they taste judicial power.

P resident Clinton appointed almost half of all federal 

judges now serving, and federal judges appointed by P resi-

dents Carter and Johnson are still deciding cases. P residents  

N ixon and G eorge H . W. Bush both appointed some activist 

judges, and a N ixon-appointed judge on the N inth Circuit 

(Alfred G oodwin) wrote the infamous P ledge of Allegiance 

decision in  (N ewdow v . U .S . Congress) . 
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Seven of the nine justices currently serving on the 

Supreme Court were appointed by R epublican presidents. 

Someone once asked D wight Eisenhower if he had made 

any mistakes as P resident that he later regretted. I ke replied: 

Y es, two, and they’re both sitting on the Supreme Court. 

While the American people typically have the oppor-

tunity to correct a bad election result after four years, a bad 

legal precedent can last for decades or even centuries. Justice 

William O. D ouglas was appointed to the U .S. Supreme 

Court because P resident Franklin D . R oosevelt wanted 

to replace what he called the “nine old men” with young, 

liberal justices. D ouglas stayed on the Court for thirty-six 

years (writing twelve hundred opinions), through the terms 

of P residents H arry Truman, D wight Eisenhower, John F. 

K ennedy, L yndon B. Johnson, R ichard N ixon, and G erald 

Ford. D ouglas’s prejudice against religion grew so intense 

that he even q uestioned the constitutionality of chaplains 

in the armed services and the words “I n G od We Trust” 

on our money.

When he was a member of Congress, G erald Ford tried 

(unsuccessfully)  to have D ouglas impeached because of 

his money dealings with L as V egas gamblers. Four times 

Justice D ouglas took a wife “for better or for worse . . . until 

death do us part,” and he divorced three of his wives. Y et, 

the American people were locked in a judicial embrace 

with D ouglas no matter how outrageous his decisions or 

behavior. 

Alexander H amilton wrote in Federalist   that he ex-

pected Congress to use its discretion to make appropriate 

“exceptions and regulations” to keep the judiciary “the least 
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dangerous” of the three branches of government. I t’s long 

overdue for Congress to protect us from dangerous judges 

who are assaulting fundamental American principles.

the coup  d’é tat

Judge R obert H . Bork describes some of the enormous 

damage that activist judges have inflicted on America in his 

book Coercing V irtue: T he W orldwide Rule of Judges. H e finds 

that the courts are dominated by faux intellectuals of the 

L eft who, unable to persuade the people or the legislatures, 

“avoid the verdict of the ballot box” by engaging in “politics 

masq uerading as law.” We are “increasingly governed not 

by law or elected representatives, but by unelected, unrep-

resentative, unaccountable committees of lawyers applying 

no law other than their own will.” 

All over the nation, special interest advocacy groups 

are forum-shopping to find judges willing to bypass the 

Constitution and write their own social and sexual prefer-

ences into the law. P laintiffs are seeking out judges willing 

to cooperate in deconstructing our culture by abolishing 

the P ledge of Allegiance and the Ten Commandments to 

please the atheists, and by abolishing marriage standards 

and anti-pornography statutes to induce the nation to 

condone unrestricted sex.

Judges are not trained to consider the trouble their 

rulings may cause. When judges rewrite laws regarding 

social policy, they are generally clueless about the poten-

tial conseq uences. Judges lack the necessary information 

to make political and social policy decisions, they don’t 
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have the political processes to ensure that diverse interests 

are represented, and they don’t hold hearings to assess the 

damage they might cause.

Americans believe that revolutionaries usually come 

dressed in military garb, but Judge Bork details how Amer-

ica has suffered a coup d’é tat by men and women in black 

robes who have changed the rule of law to the rule of 

judges. H ere is how Justice Antonin Scalia describes what 

happened: “What secret knowledge, one must wonder, is 

breathed into lawyers when they become justices of this 

Court, that enables them to discern that a practice which 

the text of the Constitution does not clearly proscribe, and 

which our people have regarded as constitutional for  

years, is in fact unconstitutional?     . . . D ay by day, case 

by case, [ the Court]  is busy designing a Constitution for a 

country I  do not recogniz e.”

The cancer of judicial supremacy will not go away until 

the American people rise up and repudiate it. I t’s time for 

the American people to notify their elected representa-

tives, federal and state, that it is their mission to restore 

the Constitution with its proper balance among the three 

branches of the federal government. We must save self-

government from the rule of judges. The whole future of 

America depends on it.
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  J u d g es R ew r ite t h e Con st it u t ion

•  For an early use of the term “ living Constitution,” see “ M r. 
Justice Black and the Living Constitution,”  H ar v ar d  L aw  
R ev iew   ().

•  Justice W illiam J. Brennan’s November ,  speech was 
given at Park School, Baltimore, M aryland.

•  Justice W illiam O. Douglas’s “ wildcard” metaphor was q uoted 
in “Are W e Ready for T ruth in Judging? ” by W . Forrester,  
A m er ican  B ar  A ssoc iat ion  J ou r n al  ().

• T he legal doctrine of “substantive due process,” and how it has 
been abused, is concisely ex plained in Th e Tem p t in g  of A m er ica 
by Robert H. Bork (Free Press, ), -.

• T he word “paradigm” was popularized by a  philosophy 
book, Th e S t r u c t u r e of S c ien t ific  R ev olu t ion s by T homas K uhn. 
T he book denied that scientific progress had a rational basis.

• T he Jefferson q uotation is from his Letter to W illiam John-
son ( June , ) in W r i t i n g s of Th om as J effer son  ,  (A. 
Lipscomb ed., ).

N otes
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•  Justice Scalia’s “a country I  do not recognize” is from his dissent 
in B oar d  of Cou n t y  Com m ission er s v . U m beh r  (). 

•  Robert H. Bork gives a useful definition of activist judges: 
“Activist judges are those who decide cases in ways that have 
no plausible connection to the law they purport to be apply-
ing, or who stretch or even contradict the meaning of that law. 
T hey arrive at results by announcing principles that were never 
contemplated by those who wrote and voted for the law. T he 
law in q uestion is usually a constitution, perhaps because the 
language of a constitution tends to be general and, in any event, 
judicial overreaching is then virtually immune to correction by 
the legislature or by the public.” Coer c in g  V ir t u e: Th e W or ld w id e 
R u le of J u d g es by Robert H. Bork (AE I  Press, ), -.

•  Robert H. Bork wrote in a January , , W all S t r eet  J ou r n al 
op-ed: “ T he Supreme Court has created a more permissive 
abortion regime than any state had enacted; prohibited any 
ex ercise or symbol of religion touching even remotely upon 
government; made the death penalty ex tremely difficult to 
impose and ex ecute; disabled states from suppressing pornog-
raphy; catered to the feminist agenda, including outlawing state 
all-male military schools; created a labyrinth of procedures 
making criminal prosecutions ever more difficult; used racial 
classifications to ex clude children from their neighborhood 
public schools; perverted the political process by upholding 
campaign finance limits that shift political power to incum-
bents, journalists and labor unions; licensed the advocacy 
of violence and law violation; and protected as free speech 
computer-generated child pornography. T hese decisions are 
activist, i.e., not plausibly related to the actual Constitution.” 

  J u d g es Cen sor  A c k n ow led g m en t  of G od

•  A list of the acknowledgments of G od in all 5 0  state constitu-
tions is in: Th e Ten  Com m an d m en t s &  Th eir  I n flu en ce on  A m er i-
can  L aw  by W illiam J. Federer (Amerisearch, ), -.



LESSON ONE

JUDGES REWRITE THE CONSTITUTION

QUESTIONS FOR DISCUSSION:
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