
 This legislation is often known by the acronym PEPFAR because it includes reauthorization of the1

President's Emergency Plan for AIDS Relief.

 Act of June 27, 1952, ch. 477; 66 Stat. 163; codified as amended at 8 U.S.C. §§1101 et seq. The2

INA is the basis of current immigration law. 

 Senate Report 110-325, To Accompany S. 2731, April 15, 2008.3
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Legislative Issue

This memorandum addresses issues raised by §305 of S. 2731, the Tom Lantos and
Henry J. Hyde United States Global Leadership Against HIV/AIDS, Tuberculosis, and
Malaria Reauthorization Act of 2008.   Section 305 would eliminate the language in the1

Immigration and Nationality Act (INA)  that statutorily bars foreign nationals with2

HIV/AIDS from entering the United States.  The proposed revision would not, however,
entitle foreign nationals with HIV/AIDS to receive visas to enter the United States. 

The language of §305 was part of the legislation as introduced on March 7, 2008 by
Senate Foreign Relations Committee Chairman Joseph Biden and Ranking Member Richard
Lugar.  The Senate Foreign Relations Committee retained the language of §305 in the
substitute bill that was ordered reported on March 13, 2008.    The House Foreign Affairs3

Committee had approved its version of the bill (H.R. 5501) without a comparable provision
on February 27, 2008. The House passed H.R. 5501 on April 2, 2008, again with no
comparable provision.
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 For background and analysis of visa issuance and admissions policy, see CRS Report RL31512,4

Visa Issuances:  Policy, Issues, and Legislation, by Ruth Ellen Wasem.

 42 CFR §34.2. 5

 Nonimmigrants are often referred to by the letter that denotes their specific provision in the statute,6

such as H-2A agricultural workers, F-1 foreign students, or J-1 cultural exchange visitors.  CRS
Report RL31381, U.S. Immigration Policy on Temporary Admissions, by Ruth Ellen Wasem and
Chad C. Haddal.

Current Law and Policy

Grounds for Inadmissibility

Foreign nationals not already legally residing in the United States who wish to come to
the United States generally must undergo admissibility reviews performed by U.S.
Department of State consular officers abroad to obtain a visa. These reviews are intended to
determine if the aliens are ineligible for visas or admission under the grounds for
inadmissibility, which include health-related grounds.  The diseases that trigger4

inadmissibility in the INA are HIV/AIDS  and those communicable diseases of public health
significance as determined by the Secretary of Health and Human Services (HHS). While the
law only specifies HIV/AIDS, the regulations currently are: chancroid; gonorrhea; granuloma
inguinale; leprosy; lymphogranuloma venereum; infectious syphilis; and active tuberculosis.5

Other diseases that have prompted inadmissibility include: cholera, diphtheria, plague,
smallpox, yellow fever, viral hemorrhagic fevers, and severe acute respiratory syndrome
(SARS).  Additionally, foreign nationals are required to be vaccinated against vaccine-
preventable diseases, notably mumps, measles, rubella, polio, tetanus, diphtheria, pertussis,
influenza type B and hepatitis B.

Examinations and Inspections

A medical examination is required of all foreign nationals seeking to come as legal
permanent residents (LPRs) and refugees, and may be required of any alien seeking a
nonimmigrant visa or admission at the port of entry. Foreign nationals are tested at their own
expense for HIV infection. If there is reason to suspect an infection, applicants for temporary
admission as nonimmigrants (such as tourists, business travelers, temporary workers, and
foreign students)  are tested at the discretion of the consular officer or admitting immigration6

official. Foreign nationals who are applying for visas at U.S. consulates are tested by
physicians designated by the State Department. Foreign nationals in the United States who
are adjusting to LPR status are tested by civil surgeons designated by the U.S. Citizenship
and Immigration Service (USCIS) within the Department of Homeland Security (DHS).

The Centers for Disease Control and Prevention (CDC) in HHS take the lead in
protection against communicable diseases and is responsible for providing the technical
instructions to civil surgeons and panel physicians who conduct medical examinations for
immigration.   CDC officials are not present at the border on a day-to-day basis, but there are
quarantine stations located in the international airports in New York, Chicago, Miami,
Atlanta, Los Angeles, San Francisco, Seattle, and Honolulu. The CDC, through their
Division of Global Migration and Quarantine, train Customs and Border Protection (CBP)
inspectors to watch for ill persons and items of public health concern. CDC approves the
doctors used at the ports of entry, and the tests are performed in consultation with and in
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  U.S. Citizenship and Immigration Service Interoffice Memorandum from William Yates, Associate7

Director, to Regional Directors, Service Center Directors, District Directors, and National Benefit
Center Director, Nov. 2, 2004. 

 For full guidance, see U.S. Citizenship and Immigration Service, Adjudicators' Field Manual,8

"Waiver of Medical Grounds of Inadmissibility," chapter 41.3 (a). 

 INA, § 212(d).9

 For further discussion, see CRS Report 96-954, Immigration: HIV-Positive Aliens– Questions and10

Answers, by Joyce C. Vialet (available only on request).

accordance with CDC guidance.  CDC officials are stationed at the border during
immigration emergencies and other periods when public health may be threatened.

Waivers of HIV/AIDS Inadmissibility

"As a matter of long-standing policy, DHS has, as a matter of discretion, considered
applications for waiver of inadmissibility due to HIV infection for immigrant visa applicants
and adjustment of status applicants."   The INA gives the Attorney General discretion to7

waive the health-related grounds under certain circumstances, and this authority was
transferred to the Secretary of DHS when the department was established in 2003. More
precisely, §212(g)(1) of the INA allows that a waiver may be issued to HIV-positive aliens
applying for permanent admission as LPRs who: (1) are the spouse, unmarried son or
daughter, or minor adopted child of either a U.S. citizen or permanent resident; or (2) have
a U.S. citizen or permanent resident son or daughter. 

As specified in guidelines that the former Immigration and Naturalization Service (INS)
issued on September 6, 1995, in addition to meeting the requirements for a family
relationship with a U.S. citizen or permanent resident, an applicant for a waiver must also
establish that: 

! the danger to the public health of the United States created by the applicant's
admission would be minimal; 

! the possibility of the spread of the infection created by the applicant's
admission would be minimal; and

 ! there would be no cost incurred by any level of government agency of the
United  States (unless the agency had agreed to it in advance). 

According to the current USCIS Adjudicators' Field Manual "Decisions on waiver
applications remain discretionary, and must be adjudicated only after a careful review of all
positive and negative factors."8

As it pertains to nonimmigrants, the INA also gives the Attorney General (as transferred
to DHS) the authority to waive health-related grounds for inadmissibility, subject to such
conditions as he/she may prescribe.   Generally, such waivers are issued on a case-by-case9

basis for up to 30 days, for such reasons as visiting family, short-term treatment, or attending
conferences. The Attorney General and the Secretary of Homeland Security has issued
blanket waivers for HIV-positive visitors for specific purposes in the past.   10

On November 6, 2007, DHS proposed a "streamlined process" for temporary admission
to the United States for foreign nationals with HIV infection. The proposed rule would allow



CRS-4

 Federal Register, vol 72, no. 62593, Nov. 7, 2007.11

 For full guidance, see U.S. Citizenship and Immigration Service, Adjudicators' Field Manual,12

"Guidance Regarding Waivers for HIV+ Refugees," chapter 41.1. 

 Even though the statutory definitions have been revised over time, for the purposes of this13

memorandum, the terms "excludable" and "inadmissible" are used interchangeably, as are
"exclusion" and "inadmissibility." In both instances, the meanings center on the basis for denying
a visa or denying admission to the United States.

 For a complete analysis of the pre-1990 laws and policies, see U.S. Congress. House of14

Representatives. Grounds for Exclusion of Aliens under the Immigration and Nationality Act:
Historical Background and Analysis. Committee print prepared by the Congressional Research
Service at the request of the Committee on the Judiciary. Sept. 1988.

 INA §212(a).15

 The fiscal year 1987 Supplemental Appropriations Act included in §518 the following16

requirement: "On or before August 31, 1987, the President, pursuant to his existing power under
section 212(a)(6) of the Immigration and Nationality Act, shall add human immunodeficiency virus
infection to the list of dangerous contagious diseases contained in title 42 of the Code of Federal
Regulations." This provision was the result of a modified Senate floor amendment offered by
Senator Jesse Helms, which passed the Senate by a unanimous vote of 96 yeas on June 2, 1987.

these aliens to enter the United States as visitors (for business or pleasure) for a temporary
period not to exceed thirty days, without being required to seek such admission under the
more complex (individualized, case-by-case) process provided under the current DHS policy.
Foreign nationals would have the option of using the case-by-case process if they did not
wish to adhere to the requirements of the streamlined process.11

The INA further authorizes a waiver of the HIV/AIDS bar for humanitarian purposes,
to assure family unity, or when it is otherwise in the public interest in the cases of foreign
nationals becoming LPRs under §207 (refugees) and §209 (refugee and asylee adjustment
applicants) of the Act. A memorandum was issued on June 16, 1999, to the effect that aliens
applying for admission as refugees under §207 of the INA are not required to submit
individualized proof of ability to cover costs of their care.12

Legislative History

The statutory language permitting the exclusion of aliens on the basis of health or
communicable diseases date back to the Immigration Act of 1891.   When the various13

immigration and citizenship laws were unified and codified as the Immigration and
Nationality Act of 1952 (INA), the health-related grounds were 7 of 31 grounds for
exclusion.  One of these 7 health-related grounds specified that aliens "afflicted with any14

dangerous contagious disease" would be excluded from the United States.15

Congress enacted a provision in June 1987 in response to congressional concern about
the entry of aliens infected with acquired immunodeficiency syndrome (AIDS) and the
related human immunodeficiency virus (HIV) infection.   Simultaneously with the vote,16

HHS published a final rule adding AIDS to the list of "dangerous contagious diseases" in
Title 42 of the Code of Federal Regulations, and a proposed rule to replace AIDS on this list
with HIV infection. Regulations implementing the statutory requirement were published by
the HHS, effective August 31, 1987.
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 P.L. 103-43, the National Institutes of Health Revitalization Act of 1993, § 2007(a)17

(June 10, 1993; 107 Stat. 210).

 For further discussion, see CRS Report 96-954, Immigration: HIV-Positive Aliens– Questions and18

Answers, by Joyce C. Vialet (available only on request).

The Immigration Amendments Act of 1990 streamlined and modernized all of the
grounds for inadmissibility into nine broad categories. At that time, Congress recodified the
health-related ground for inadmissibility to include any alien "who is determined (in
accordance with regulations prescribed by the Secretary of Health and Human Services) to
have a communicable disease of public health significance." 

In 1993, Congress further amended the provision by adding the phrase: "which shall
include infection with the etiologic agent for acquired immune deficiency syndrome."  The17

1993 legislation was enacted in response to controversy over an announcement by the
William Clinton Administration that the HHS Public Health Service regulations would be
revised to remove HIV infection and six other diseases from a list of diseases for which
aliens could be excluded from the United States, leaving only infectious tuberculosis on the
list. A similar amendment to the regulations had been proposed in January 1991, by the
George H.W. Bush Administration, and had also been controversial. In both cases, the
deletion of HIV infection from the list of excludable diseases caused the most concern. As
a result, the law specifies that HIV infection as well as AIDS is a "communicable disease of
public health significance." The other diseases continue to be designated at the discretion of
the Secretary of HHS.  18

Intersecting Policies

Although health problems strike people of all income levels and circumstances, serious
diseases sometimes have the potential to impoverish those afflicted.  It is at this intersection
of illness and indigence where other immigration policies arise. Concerns about the potential
costs of immigration to the public coffers dates from colonial times. A bar against the
admission of "any person unable to take care of himself or herself" was included in the act
of August 3, 1882, the first general federal immigration law. In terms of access to federally-
funded programs before 1996, lawful permanent residents (LPRs) and other noncitizens who
were legally present (e.g., refugees) were generally eligible for federal benefits on the same
basis as citizens in programs. In 1996, Congress enacted significant changes in U.S.
immigration policy and welfare policy that imposes significant restrictions in access to public
programs and substantial requirements on persons who sponsor LPRs for admission. These
policies are discussed below.

Public Charge Ground of Inadmissibility

One of the nine grounds for inadmissibility in the INA is known as "public charge."
This ground states that an alien "is likely at any time to become a public charge is
inadmissible" (§212(a)(4)). The INA, however, does not define what the term public charge
means.  Field guidance issued in 1999 states that "public charge" means an alien who has
become (for deportation purposes) or who is likely to become (for admission/adjustment
purposes) "primarily dependent on the government for subsistence, as demonstrated by either
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 For further discussion, see CRS Report RS20265, Immigration: INS's Proposed Public Charge19

Rule, by Joyce C. Vialet (available only on request).

 For further discussion, see CRS Report 96-954, Immigration: HIV-Positive Aliens– Questions and20

Answers, by Joyce C. Vialet (available only on request).

 For a complete discussion and analysis, see CRS Report RL3380, Noncitizen Eligibility for21

Federal Public Assistance: Policy Overview and Trends, by Ruth Ellen Wasem.

 For discussion of this program, see CRS Reports RL33279, The Ryan White HIV/AIDS Program,22

by Judith Johnson.

(i) the receipt of public cash assistance for income maintenance or (ii) institutionalization for
long-term care at government expense."  19

Administrative guidelines state that HIV infection does "not automatically result in a
finding that an applicant is likely to become a public charge," but do require the consular
officer or immigration adjudicator to make a reasonable calculation of the applicant's future
ability to pay the expected costs of the illness, as well as to meet basic living expenses.  20

In order to demonstrate that the prospective LPR will not become a public charge, the
person petitioning for the LPR's admission must sign an affidavit of support. Sponsors must
demonstrate the ability to maintain an annual income of at least 125% of the federal poverty
line (100% for sponsors who are on active duty in U.S. Armed Forces), or share liability with
one or more joint sponsors, each of whom must independently meet the income requirement.
All family-based LPRs as well as employment-based LPRs who are coming to work for
relatives must have affidavits of support filed for them. Under the law, sponsors who fail to
support the LPRs are legally liable to the sponsored LPRs and to any government agency that
provides the LPRs needs-based assistance. The sponsor's liability ends when the sponsored
LPR naturalizes or demonstrates a substantial work history.

Eligibility for Federal Benefits

Under current law, LPRs' eligibility for the major federal means-tested benefit programs
depends on their immigration status; their work history and military connection; their length
of legal residence; and how states have exercised their options to allow program participation
by noncitizens. LPRs with a substantial work history or military connection are eligible for
the full range of programs, as are asylees, refugees, and other humanitarian cases (for at least
five to seven years after entry). Other LPRs must meet additional eligibility requirements.
For food stamps, they generally must have been legally resident for five years or be children.
For SSI benefits, they must have been recipients as of August 22, 1996, or resident as of that
date and disabled. Under Medicaid, they generally are ineligible for five years after entry and
then eligible at state option. With only a few specified exceptions for emergencies, aliens
here legally in a temporary status (i.e., nonimmigrants) are barred from participation in all
the major federal assistance programs.21

Those federal programs that are not defined as means-tested benefit programs generally
do not verify the citizenship and immigration status of potential recipients. The Ryan White
HIV/AIDS Program makes federal funds available to metropolitan areas and states to assist
in health care costs and support services for individuals and families affected by HIV/AIDS.22

According to a 2001 Attorney General's Order, the programs under the Ryan White CARE
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 Federal Register, vol. 66, no. 10, Jan. 16, 2001.23

 CDC proposed a rule on the control of communicable diseases that was published in Federal24

Register, Vol. 70, No. 229, Nov. 30, 2005. For a sampling of the vast research literature, see The
New England Journal of Medicine, "Applying Public Health Principles to the HIV Epidemic," by
Thomas R. Frieden, Moupali Das-Dougles, Scott E. Kellerman, and Kelly J. Henning, vol. 353, Dec.
1, 2005.

Act are not "federal public benefits," and thus restrictions on noncitizen eligibility are not
applied to these program.23

Policy Questions

The crux of the debate on §305 of S. 2731 is twofold. 1) Is HIV/AIDS a communicable
disease of public health significance?  2) Should this determination be delegated to the
Secretary of HHS or retained in the INA? An analysis of the public health and epidemiology
elements of HIV/AIDS, however, exceeds the scope of this memorandum.  The Secretary24

of HHS would nonetheless continue to have the authority through regulation to keep
HIV/AIDS as a basis of denial. The commonly-held view is that congressional action would
signal a policy change resulting in an end to the bar.

There are two questions regarding §305 that are germane to immigration policy.  Are
the current statutory waivers of HIV/AIDS inadmissibility adequate?  Would the public
charge ground for inadmissibility screen out foreign nationals with HIV/AIDS who do not
have the resources to care for themselves?

Adequacy of Waivers

Proponents of current law maintain that the waiver process addresses the most
compelling cases, while balancing the public health concerns. They cite the imperative for
a careful review of all positive and negative factors, given the gravity of the illness.
Advocates for §305 point out many foreign nationals are not eligible for waivers and that
delays in processing the waivers are commonplace. They further argue that the uncertainty
inherent in a discretionary authority puts peoples lives and livelihoods on hold while the
waivers work through the system.  Whether all prospective LPRs, notably employment-based
immigrants, should be eligible for waivers and not just family-based LPRs and refugees is
another option.  It also remains unclear whether the proposed streamlining of waivers for
business travelers and tourists will resolve the many of the concerns raised by foreign
nationals delayed or denied entry on the basis HIV/AIDS.

Costs and Public Charge

 A potential increase in the future health costs of treating HIV/AIDS is often raised by
supporters of current law. This concern assumes that the number of LPRs with HIV/AIDS
would increase and that a portion of them would ultimately become eligible for federally-
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 For example, the Department of State Visa Office reports that a total of 746 potential LPRs were25

denied a visa in 2007 on the basis of a communicable disease of public health significance (e.g.,
cholera, infectious tuberculosis, HIV/AIDS). Of that  total, 327 people obtained waivers or overcame
the initial denial to become LPRs in 2007.  The number of persons with a communicable disease who
had HIV/AIDS in particular is not reported, and comparable data from the Department of Homeland
Security have not been made available.

funded assistance.  It is difficult to project whether these costs would be significant, and25

would no doubt vary as the cost of treatment varies over time. 

The public cost issue raises the corollary policy question: would the public charge
ground for inadmissibility screen out foreign nationals with HIV/AIDS who do not have the
resources to care for themselves? Presumably foreign nationals with HIV/AIDS would be
assessed much like prospective LPRs with health problems, whether the disease is chronic,
disabling or terminal. As noted earlier, consular officers and immigration adjudicators are
instructed to make a reasonable calculation of the alien's future ability to pay the expected
costs of the illness in addition to basic living expenses.
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