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March 22, 2010 

 
The Honorable [NAME] 
United States Senate 
Washington, DC 20510 
 
 Re: Examination of Goodwin Liu, Nominee to the United States Court of Appeals  
  for the Ninth Circuit 
 
Dear Senator [LAST NAME]: 
 
 President Obama has nominated Goodwin Liu to serve as an Article III judge for the 
United States Court of Appeals for the Ninth Circuit.  As you consider whether to vote in favor of 
Mr. Liu, I respectfully request that you measure Mr. Liu first and foremost according to the 
standards provided in the Constitution which provides that an Article III judge must limit himself 
to the exercise of judicial power and must refuse to attempt to legislate from the bench. 
 
 This letter seeks to: (1) provide you with authority and support for the application of the 
constitutional standards of judges; (2) provide you with information regarding Mr. Liu’s judicial 
philosophy which is inconsistent with constitutional standards, and (3) ask you to examine Mr. 
Liu during the Senate Judiciary Committee hearing according to the same criteria that Mr. Liu 
applied to John Roberts. 
 
1. The Constitutional Standard. 
 
 The Constitution’s division of legislative and judicial power is exact and express.  
Legislative power is the first and foremost subject addressed in our Constitution (following the 
preamble) at Article I, Section 1.  The Constitutional text begins:  “All legislative powers herein 
granted shall be vested in a Congress of the United States ...."  Art. I, Sec. 1 (emphasis added).  
The judicial power on the other hand is addressed later in Article III, Section 2, which provides: 
"[t]he judicial power shall extend to all cases, in law and equity, arising under this Constitution, 
[and] the laws of the United States .... "  Art. III, Sec. 2 (emphasis added). 
 
 In short, the first duty of a judge is to exercise "judicial power," not "legislative power."  
All legislative powers are reserved exclusively to Congress.  Judges must decide cases according 
to previously stated principles of law which are made by the elected representatives of the People.  
Judges cannot legislate from the bench and judges may not substitute their own view of 
"empathy" for the American People's view of "empathy," which is expressed in their laws. 
 
 The idea of protecting one branch’s power against usurpation by another branch is not a 
new concern.  Our Nation’s first President, George Washington, understood this concept and in 
his famous “Farewell Address” warned the government to avoid such encroachments.i  He also  
 



said that when society changes, the Constitution may be changed by amendment pursuant to 
Article V, but should never be changed by dishonest usurpation, because such is the customary 
weapon by which free governments are destroyed.”ii 
 
 The constitution provides that all – not most, but all – federal legislative power is given 
to the legislative branch, i.e., Congress.  Accordingly, judges do not have authority to “legislate” 
from bench.  Instead, judges must decide “cases” according to the laws enacted by those with 
legislative power. 
 
2. Liu’s Judicial Philosophy is Inconsistent with the Constitution. 
 
 The judicial philosophy of Goodwin Liu is abundantly evident from his numerous 
publications, law reviews, opinion pieces, media interviews, and video statements.  In short, Liu 
is opposed to the idea that the Constitution has defined meanings that can be known simply by 
reading its text and understanding the intent of who wrote and voted for the constitutional and/or 
legislative enactments.  Instead, Liu believes that the Constitution changes and adapts over time 
not by amendment but rather as society evolves. 
 
 In his book, curiously named, “Keeping Faith with the Constitution,” Liu argues: 
 

 “Originalism – an exclusive reliance on public understandings of the text at the 
time it was ratified – has been vigorously championed by judges such as Antonin Scalia, 
Clarence Thomas, and Robert Bork, and by prominent conservatives such as Edwin 
Meese, who as Attorney General issued litigation guidelines directing government 
attorneys to “advance constitutional arguments based only on [the document’s] ‘original 
meaning.’”  In addition to (and allied with) calls for originalism, a familiar refrain among 
conservative politicians is their promise to appoint only “strict constructionists” to the 
bench. Although the meaning of strict construction is far from clear, popular invocations 
of the term, like appeals to originalism, have served as a powerful polemic in opposition 
to evolving understandings of individual liberty, equal protection, federalism, and other 
constitutional concepts. Whether applied with rigor or intoned as rhetoric, originalism 
and strict construction have also served to legitimize conservative dominance of the 
federal judiciary for more than three decades. 
 
 In this book, we describe and defend an approach to constitutional interpretation 
that is richer than originalism or strict construction, more consistent with the history of 
our constitutional practice, and more persuasive in explaining why the Constitution 
remains authoritative over two hundred years after the nation’s founding. Interpreting the 
Constitution, we argue, requires adaptation of its broad principles to the conditions and 
challenges faced by successive generations. The question that properly guides 
interpretation is not how the Constitution would have been applied at the Founding, but 
rather how it should be applied today in order to sustain its vitality in light of the 
changing needs, conditions, and understandings of our society. 
 
 We use the term constitutional fidelity to describe this approach. To be faithful to 
the Constitution is to interpret its words and to apply its principles in ways that preserve 
the Constitution’s meaning and democratic legitimacy over time. Original 
understandings are an important source of constitutional meaning, but so too are the 
other sources … [including] the evolving norms and traditions of our society.iii 
 



 Liu is constitutionally wrong; original understands of legislative enactments are not “an 
important source,” but the only source of legislative meaning because all legislative power under 
the Constitution is reserved exclusively to Congress. 
 
 In a recent interview at the Brennan Center, Liu explained why he disagrees with the 
judicial philosophy of “originalism.”  Liu stated: 

 "Conservatives have I think been remarkably successful in using language 
about strict construction of the Constitution or originalism as a way or reading the 
Constitution to try to reduce constitutional interpretation, and adjudication more 
generally, into something formulaic and mechanical that you can hold judges accountable 
for." 

 "I think that’s nice in theory, but the reality is every judge really knows, and 
every lawyer really knows, is that the job of courts really involves fundamentally acts of 
judgment, especially in the hard cases.  And how do people come at their judgments?  
Well, I think they, in our system, they’ve come at it through a variety of ways that, over 
time, represents the gradual accretion of precedent, of principal, lessons learned from 
experience and an awareness of the evolving norms and social understandings of our 
country." 

 "And I think that to say that all we do is we look at the text and we read the 
words literally, or all we do is we look at the text and ask how did the people in 1789 or 
the people in 1868 understand it – that I think misses an entire range of experience 
that the nation has itself learned and that judges can rightly take into account in 
reading legal principles and legal text." 

 "So I would hope that the Obama administration would appoint judges who are 
broad minded in their view of the kinds of sources that are legitimate to take into account 
in reading especially the Constitution but broadly legal texts of all sorts."iv 

 In a recent 2009 article in the ABA Journal, Liu stated, “We believe there’s room for 
refashioning the legal culture to meet contemporary challenges. The Constitution is meant to be a 
simple and spare document that adapts to the many changes the country would confront.”v 

 
 Perhaps the most concise statement of Liu’s judicial philosophy is seen in his 2003 piece 
published in the Georgetown Law Journal, wherein Liu argued that “the meaning of the 
Constitution cannot be completely discovered by simply sitting down with the text and reading 
the words.”vi 
 
 Liu does not believe in the judicial philosophy of originalism, i.e., the idea that judges 
should apply the meaning of the text as it was intended by those wrote and voted for the subject 
text.  Instead, he believes that judges may change the meaning of constitutional and statutory 
texts to arrive at results that are inconsistent with the laws’ original meaning.  The Constitution 
does provide a manner for the law to change and adapt by way of the constitutional amendment 
process found in the text of the Constitution at Article V.  Any other mode of adaptation is simply 
unconstitutional. 
 
3. Fairness Dictates that the Senate Judiciary Committee Apply the Same Criteria to 
 Liu that Liu Applied to John Roberts. 



 
 During the 2005 Senate confirmation battle of John Roberts as Chief Justice of the United 
States Supreme Court, Goodwin Liu wrote an opinion piece arguing that a very stringent standard 
should be applied to the nominee by the Senate.vii 

 Liu said that Roberts' potential confirmation was a "worrisome prospect" and, 
accordingly, Liu argued that "it's fair and essential to ask how [Roberts] would interpret the 
Constitution and its basic values. Americans deserve real answers to this question, and it should 
be the central focus of the Senate confirmation process."  Liu then listed a number of areas of 
inquiry and concluded that Roberts needed to tell "the Senate and the American people in the 
weeks ahead his honest and considered beliefs about the Constitution he is sworn to uphold." 

 The areas that Liu listed as appropriate during a judicial confirmation process included: 
so called "gay rights," "abortion rights," "the environment, "home grown marijuana," 
"environmental laws," "affirmative action," professional associations, and a host of other issues. 

 Liu called on Roberts and the Senate to get to the bottom of Roberts' views on these 
issues, because as Liu said, a federal judge "sit[s] with life tenure."  Liu articulated an exacting 
standard for judicial nominees.  Fairness dictates that this same standard should be applied to Liu. 

Conclusion 
 
 Goodwin Liu has proven through his many publications, law reviews, opinion pieces, 
media interviews and video statements that he rejects the notion that the meaning of the 
Constitution is fixed per the intent of those that wrote and voted for it.  Liu’s judicial philosophy 
is inconsistent with the Constitution.  Accordingly, unless Mr. Liu is able to show during his 
hearing before the Senate Judiciary Committee that his judicial philosophy is not represented by 
his previous publications and statements of record, then I believe you will find that his judicial 
philosophy is inconsistent with the Constitution and, accordingly, that he is not suited to serve as 
an Article III judge. 
 
 Respectfully, 
 
 
 
 Phillip L. Jauregui 
 
 
 
 
 
 
 
 
 
 
 
 
 



                                                 
i George Washington’s Farewell Address, The Independent Chronicle, September 26, 1796.  
(Emphasis added.)�
ii Specifically, Washington stated: 
 

It is important, likewise, that the habits of thinking in a free country should inspire 
caution in those entrusted with its administration, to confine themselves within their 
respective constitutional spheres; avoiding in the exercise of the powers of one 
department to encroach upon another. The spirit of encroachment tends to consolidate 
the powers of all the departments in one, and thus to create, whatever the form of 
government, a real despotism.  A just estimate of that love of power, and proneness to 
abuse it, which predominates in the human heart, is sufficient to satisfy us of the truth of 
this position.  The necessity of reciprocal checks in the exercise of political power, by 
dividing and distributing it into different depositories, and constituting each the Guardian 
of the Public Weal against invasions by the others, has been evinced by experiments 
ancient and modern; some of them in our country and under our own eyes.  To preserve 
them must be as necessary as to institute them.  If, in the opinion of the People, the 
distribution or modification of the Constitutional powers be in any particular wrong, 
let it be corrected by an amendment in the way which the Constitution designates.  But 
let there be no change by usurpation; for though this, in one instance, may be the 
instrument of good, it is the customary weapon by which free governments are 
destroyed.”   

 
George Washington’s Farewell Address, The Independent Chronicle, September 26, 1796.  
(Emphasis added.)�
iii Goodwin Liu, et al, KEEPING FAITH WITH THE CONSTITUTION, 1-2 (2009) (internal footnotes 
omitted) (emphasis added).�
iv The video of the interview is available at: 
http://www.youtube.com/watch?v=eY1F07YqJRY&feature=related (see the 1:55 mark) 
(emphasis added).  A transcription of the remarks is available at 
http://www.obamajudge.com/index.php/jag/94. 
v Leslie A. Gordon, “Left Turn Permitted,” ABA Journal, March 1, 2009, and see 
http://www.abajournal.com/magazine/article/left_turn_permitted/print/.  Liu was referring to 
himself and the group that he chairs, the American Constitution Society.�
vi Goodwin Liu, et al, Separation Anxiety: Congress, the Courts, and the Constitution, 91 Geo. L. 
J. 439 at 444 (2003). �
viiSee at:  
http://www.bloomberg.com/apps/news?pid=newsarchive&sid=alGK4Jy5eXwc&refer=columnist
_liu-redirectoldpage#.�


